Contract Award Procedure no: ZP-42/FRSE/2015

                            

Annex no. 2 to SETC


ESSENTIAL TERMS OF THE CONTRACT NO.  ZP-42/FRSE/2015 – Lot …
Contract concluded on   ............................... 2015 in Warsaw, 
following the procedure for awarding public procurement in the form of the open tender between:

Foundation for the Development of the Education System with registered seat in Warsaw,  ul. Mokotowska 43, 00-551 Warsaw, Tax Identification Number 526-10-00-645 and National Business Registry Number: 010393032, hereinafter referred to as „the Awarding Entity” „Party”, represented by: 

……………………………………………………………………………………………….

……………………………………………………………………………………………….

and
………………………………………………...… with registered seat in ……………………… 
 …………………………… postal code ……………………registered in District Court………………………………………...., Commercial Department of the National Court Register under the number KRS………………………..../ in business activity register under the number* …………..., Tax Identification Number: ……………………., National Business Registry Number: …………., hereinafter referred to as „the Economic Operator” or „Party”, represented by: 
……………………………………………………………………………………………….

……………………………………………………………………………………………….

(data regarding the Economic Operators performing business activity) 

and
………………………………………………...…registered in ………………………   …………………. postal code …………………… Tax Identification Number: ……………………., hereinafter referred to as „the Economic Operator” or „Party”, represented by: 
……………………………………………………………………………………………….

……………………………………………………………………………………………….

(data regarding the Economic Operators/persons who are not performing business activity) 

§ 1

Subject Matter of the contract
1. Subject matter of the contract shall be provision of services consisting in conducting the accreditation of organisations from the Eastern Partnership countries (Armenia, Azerbaijan, Georgia, Belarus, Moldova, Ukraine) and the Russian Federation, applying for the status of accredited organisations and monitoring already accredited organisations within the European Voluntary Service in the Erasmus+ Programme subdivided into lots, hereinafter referred to as “the Service” or “ the Services”.
2. Services should be provided in accordance with the description of the subject matter of the Contract specified in Annex 2 to the Contract. 

3. The subject matter of the contract should be performer by persons specified in  Annex 4 to the Contract. 
§ 2

Duration of the Contract
1. The Contract shall be concluded for the period of 24 months starting from its signing. 
2. Parties may terminate the Contract with  2-month notice. 
§ 3

The method of execution of the procurement
1. The Economic operator shall execute the subject matter of the contract within the scope specified in Annex 2 to the Contract based on separate orders communicated electronically by persons authorized for this purpose by the Awarding Entity.
2. The Economic operator shall perform the service within the scope defined in § 1 of the Contract and Annex 2 to the Contract within 60 days upon the date of submitting the order by the Awarding Entity. In the above mentioned time limit report from accreditation and assessment form of the request for accreditation should be delivered electronically to the Awarding Entity.
3. In the case of natural persons who do not conduct business activity after delivering the report from accreditation and assessment form of the request for accreditation as well as following the delivery and approval of the acceptance protocol referred to in section 3, the Awarding Entity shall provide the Economic Operator with the receipt referred to in § 4 section 3 point 2). 
4. In justified cases the deadline of execution of the procurement may be modified, in particular when for objective reasons the Economic Operator was unable to hold the accreditation meeting with the representatives of the organization applying for the status of the accredited entity in the time limit specified in section 2. The decision on modification of the deadline of execution of the procurement and approving the new deadline (suggested by the Economic Operator) shall be made by the Awarding Entity.
5. In order to for the modification of the deadline specified in section 2 to be approved, the Economic Operator shall submit relevant request to the Awarding Entity forthwith after occurrence of the circumstances which in the opinion of the Economic Operator justify such modification. The request should include indication of the objective circumstances and substantiation.
6. It is assumed that the accreditation meeting shall be held within 40 calendar days upon the date of submission of the order by the Awarding Entity.
7. The Awarding Entity shall guarantee ordering performance of at least one service. The amount of recommended services in Annex 2 to the Contract are of approximate character and shall depend on the number of requests for accreditation submitted by the applicant organizations
8. In the case of the improper or delayed performance of the subject matter of the Contract by the Economic Operator, the Awarding Entity may order performance of the subject matter of the Contract to other Economic Operator (upon his approval) selected in the conducted procedure. Choosing such a course of action by the Awarding Entity does not release the Economic Operator from the payment of the obligation to pay the contractual penalty.
9. In the case the change of the Economic Operator referred to in section 9 is the result of justified circumstances making the performance of the order impossible that may not be blamed on the original Economic Operator the contractual penalty shall not be accrued if the Parties made reconciliations before the lapse of the deadline specified in section 2.
10. The Economic operator declares that he/she has health insurance in the country of residence.
11. Persons authorized for contact on the part of the Economic Operator including substantive arrangements with the Awarding Entity and signing the acceptance protocols shall be:   

1) ……………………,  tel…………………………………..,e-mail: ………………….

12. Persons authorized for contact on the part of the Awarding Entity including substantive arrangements with the Economic Operator and signing the acceptance protocols shall be:   

1) ……………………,  tel…………………………………..,e-mail: …………………

§ 4

Remuneration, payments
1. In accordance with the tender of the Economic Operator constituting Annex no. 1 hereto the Awarding Entity shall pay the Economic Operator for proper performance of the Contract estimated gross remuneration in the amount of EUR …………………….euro (in words:  …………...…………………………………………………..euro).
a) EUR……………………….. gross as remuneration for execution of the order regarding accreditation (in words: …………...……………………..…… euro),

b) EUR……………………….. gross as remuneration for execution of the order regarding monitoring (in words: …………...……………………..…… euro).

2. Actual remuneration of the Economic operator shall be defined based on the product of relevant gross unit prices indicated in Annex no. 2 hereto and the amount of services actually performed based on orders submitted by the Awarding Entity
3. Payments for the proper performance of the subject matter of the Contract shall be made via transfer successively after handing over the acceptance protocol including aggregate list of performed orders for specific period of 30 days:
1) upon delivery of the original, correctly issued VAT invoice in the case of Economic Operators conducting business activity;
2) upon delivery of the correctly issued receipt in the case of Economic Operators who are not conducting business activity. The Economic Operator authorizes the Awarding Entity to issue the receipt. The Economic Operator is obliged to send back the signed original receipt via post office within 7 days upon its receipt.
4. Remuneration referred to in section 2 shall be paid to the bank account of the Economic Operator. The date of payment shall be deemed day of debiting the Awarding Entity’s account.
5. The Economic Operator shall not be entitled to any legal claims against the Awarding Entity relating to the failure to order the services in the amount indicated in the description of the subject matter of the Contract.
6. The Awarding Entity may withhold the payment of the invoice/receipt:
1) in the case of the failure to perform or improper performance of the service, 

2) in the case of the improper performance of the service, when The Awarding Entity has burdened the other Party with contractual penalties relating to previously performed orders and the Economic Operator failed to pay them upon the summon of the Awarding Entity referred to in § 5 section 4. In such a case the Awarding entity shall set off the penalties against the Economic Operator’s due remuneration. 

7. The Economic Operator is obliged to deliver the VAT invoices/receipts to the seat of the Awarding Entity
8. The worth of the Contract does not include the cost of travel related to the accreditation and monitoring visits. Such cost shall be reimbursed based on the original economic class bus/train tickets or economic class airplane tickets as well as the cost of travel reimbursement form. The cost of a taxi may be reimbursed only in justified cases upon receipt of the approval by the Awarding Entity.
9. The worth of the Contract does not include the cost of food, accommodation and local transport related to the accreditation and monitoring visits. Such cost may be reimbursed by the Awarding Entity. In such the case approval of the awarding Entity’s representative is required each time. The reimbursement shall be made based on original receipts and the cost  reimbursement form submitted to the Awarding Entity together with the report.
10. The cost reimbursement form together with documents attached to it shall be sent to the Awarding Entity within 30 days from the accreditation visit.
11. If the currency calculations proves necessary, the exchange rate based on the weighted average exchange rate of euro in relation to the relevant currency for the month of the training available on the Internet site of the National Bank of Poland shall be applied.
§ 5

Contractual penalties
1. The Awarding Entity may burden the Economic Operator with the contractual penalty related to the failure to perform or improper performance of the Contract in the following circumstances and in the following amounts:

1) For delay of the time limit referred to in § 3 section 2, the Awarding Entity may claim the payment of the contractual penalty in the amount of EUR 10.00 for each calendar day of delay 
2) For undue performance of the order the Awarding Entity may claim from the Economic Operator the contractual penalty in the amount of EUR 50.00.  
3) For breaching by the Economic Operator the obligations resulting from § 7 the Awarding Entity may claim from the Economic Operator the contractual penalty in the amount of 10 % of the remuneration referred to in § 4 section 1 of the Contract for each case of  breach. 

4) For breaching by the Economic Operator the obligations resulting from Annex 4 hereto the Awarding Entity may claim from the Economic Operator the contractual penalty in the amount of 10 % of remuneration referred to in § 4 section 1 of the Contract for each case of  breach.
2. Irrespective of all the contractual penalties referred to in section 1in the case of termination of the Contract by the Awarding Entity for reasons specified in the Contract which may be blamed on the Economic Operator, the Awarding Entity may burden the Economic Operator with contractual penalty in the amount of 10 % of remuneration referred to in § 4 section 1 of the Contract
3. If the damage suffered by the Awarding Entity exceeds the amount of contractual penalties due, the Awarding Entity may claim supplementary damages on general rules.
4. The accruing of the contractual penalties shall be documented by the issuance and delivery to the Economic Operator of the debit note or other document of similar character together with the summon to pay the penalty within 14 days upon its receipt.
5. Payment of contractual penalties does not release the Economic Operator from the obligation to perform he Contract.
§ 6

Termination of the Contract
1. The Awarding Entity may terminate the Contract with immediate effect: 

1) In the case the Economic Operator has not commenced the works or ceased to perform them i.e. does not perform the Contract in an unjustified manner for at least 14 calendar days calculated from the time limit for performance referred to in § 3 section 2 hereto in spite of additional written or electronic summon by the Awarding Entity.
2) The sum of the contractual penalties, referred to in § 5 section 1 of the Contract, exceeds EUR 500,00.

3) In the case of the breach of the Contract related to the confidential information and personal data protection. 
2. The date of the termination of the Contract with immediate effect shall be deemed the day of delivery of written termination notice to the Economic Operator.
3. The right to terminate the contract provided for in section 1 shall be performer within 60 days from the occurrence of the prerequisite for termination.
4. In the case of the significant change of circumstances making the performance of the Contract or of the part thereto incompatible with the public interest, which may not have been anticipated on the date of the Contract conclusion, the Awarding Entity may terminate the Contract or part thereto within 30 days from being informed of such circumstances.
5. If the Awarding Entity performs the right specified in section 4, the Economic Operator shall be entitled to be remunerated exclusively for the partial performance of the Contract. Basis for calculating the remuneration for works already performed shall be the protocol drafted by the parties defining the percentage of the work progress and adequately proportional remuneration due.
6. In the cases of the termination hereof specified in section 1 for reasons dependent on the Economic Operator, the Economic Operator shall not be entitled to remuneration for works already performer within specific uncompleted order.
7. In the case of the termination hereof the Awarding Entity shall not lose the right to accrue the contractual penalties due based on any other legal title. 
8. The Economic Operator is entitled to terminate the Contract and claim remuneration for works already performed in the case the Awarding Entity does not pay due remuneration within 60 days upon payment deadline. Such termination may be effected within 30 days upon being informed on such delay.
9. The termination of the Contract shall be preceded by the written summoning the Awarding Entity to fulfil the obligation which in the opinion of the Economic Operator is not fulfilled and setting forth the additional deadline for the Awarding Entity for its fulfilment at least 14 days long. No earlier than after lapse of such deadline shall the Economic Operator be entitled to terminate the Contract in writing.
10. In the case of the termination of the Contract by the Economic Operator for reasons that may be blamed on the Awarding Entity, the Economic Operator shall retain the remuneration due for already performed services. Basis for calculating the remuneration for works already performed shall be the protocol drafted by the parties defining the percentage of the work progress and adequately proportional remuneration due.
§ 7

Subcontractors 

1. The Economic Operator may entrust the performance of part of works comprised in the subject matter of the Contract to subcontractor having necessary knowledge, experience and resources upon written consent of the Awarding Entity regarding specific scope of works. The Economic operator shall be liable against the Awarding Entity for the activities of such entities as for his own activities. The Economic Operator shall notify the Awarding Entity each time of the entrusting works to subcontractor, the time limit and the scope of subcontracted activities

2. The Economic Operator is obliged to include in the contracts with potential subcontractors the obligation for nondisclosure of confidential information  referred to in the Contract, obligations resulting from personal data protection as well as other obligations imposed on the Economic Operator by  this Contract, which should be performed by the subcontractors  because of the characteristics of the Awarding Entity or third parties.

§ 8. Act of God
1. Failure or partial failure to perform the contractual obligations of the parties hereto may not be used for making claims against the other party if the reason of the failure was the act of God
2. The act of God shall be deemed occurrences impossible to predict on the day of conclusion of the Contract lying beyond the parties’ control and impossible to overcome, 
in particular: natural disasters, wars, mobilization, border closure, legal acts of government or public administration making performance of the Contract fully or in part impossible.
§ 9
Amendments of the Contract
1. Changes of the provisions of this Contract related to the contents of the tender based on art. 144 of the PPL shall be made in writing otherwise null and void and may be effected solely when agreed unanimously by both parties. Occurrence of any circumstances specified in section 2 does not imply the obligation of the parties to modify this Contract
2. The Awarding Entity provides for the possibility of introducing amendments referred to in section 1 in the following case: 

1) within the subject matter of the Contract (including the method of implementation), deadline of implementation and remuneration, however not resulting in the increase of the Contract value – if the necessity of making amendments follows from provisions of other contracts directly related to this Contract, including contracts between the Awarding Entity and supervisory institutions and such amendments were not known on the day of the conclusion of the Contract;
2) within the subject matter of the Contract (including the method of implementation), deadline of implementation and remuneration however not resulting in the increase of the Contract value – in the case of necessity to implement the Contract with the use of other solutions than specified originally in the subject matter of the agreement due to the change of provisions of the law if such circumstances were not known on the day of the conclusion of the Contract,
3) within the subject matter of the Contract (including the method of implementation) 
in the case of preparatory works on amending provisions of the law which may affect the implementation of the Contract and the anticipated direction of the amendments implies the need to withhold, suspend or limit performances constituting the subject matter of the Contract and waiting for effecting the amendments of the law;
4) within the subject matter of the Contract (including the method of implementation), while the level of remuneration remains unchanged, if the change shall improve the efficiency or quality of works related the Contract;

5) within the subject matter of the Contract (including the method of implementation) and remuneration as a result of resignation by the Awarding Entity from the part of works following occurrence of circumstances which were not known and could not have been predicted on the day of the conclusion of the Contract. In such a case the remuneration of the Economic Operator shall be reduced proportionately to the change of the scope of works comprised in the subject matter of the Contract;
6) within the subject matter of the Contract (including the method of implementation) as a result of changes in the structure or the organization of the Awarding Entity affecting the scope of works performed by the Economic Operator whereas the remuneration of the Economic Operator may not be increased and in the case of the limitation of the works such remuneration shall be proportionately limited;
7) within the subject matter of the Contract (including the method of implementation), deadline of implementation and other elements of the Contract in the case of the act of God occurs making performance of the subject matter of the Contract in line with the its original provisions impossible;

8) within the amendments specifying the content of the Contract if the need for their introducing results from the discrepancies or ambiguities in the Contract which may not be removed otherwise and the amendment shall enable removal of discrepancies and specifying the Contract in order to interpret its provisions unambiguously;
9) within the change of subcontractors and the scope of subcontracting if such change shall not prejudice the quality of performances rendered by the Economic Operator  or is necessary to implement the Contract properly;
10) within the change of the Economic Operator’s remuneration resulting from the change of provisions relating to VAT rates:
a) In the case of the change of the VAT rate resulting in the increase of the Economic Operator’s performance costs, the Awarding Entity allows for the possibility of proportionate increasing of the Economic Operator’s remuneration by the amount resulting from the change of the VAT rate;
b) In the case of the change of the VAT rate resulting in the reduction of the Economic Operator’s performance costs, the Awarding Entity allows for the possibility of proportionate reduction of the Economic Operator’s remuneration by the amount resulting from the change of the VAT rate
3. Amendment may be made from the initiative of the Awarding Entity’s or the Economic Operator through presenting the other party with the written proposal of amendment, which shall include: 

1) description of the amendment, 

2) substantiation of the amendment, 

3) cost of the amendment and its impact on the amount of remuneration, 

4) duration of the amendment’s implementation and its impact on the expiry date of the Contract.

4. The condition form making the amendment shall be confirmation of occurred circumstances in writing which shall be properly substantiated (protocol together with substantiation) by the commission appointed by the Awarding Entity including the representatives of the Parties. 

5. The below mentioned modifications shall not be deemed amendments of the provisions of this Contract based on art. 144 of the PPL:

1) change of data related to administrative and organizational service of the Contract in particular change of the bank account,

2) change of the contact data;

3) change of the registration data;

4) changes resulting from the universal succession after any party;

6. Each party may single-handedly introduce amendments within the scope specified in section 5 simultaneously notifying the other party thereof.
§ 10
Final provisions
1. In matters not governed by the provisions of this Contract, the provisions of the Polish law, in particular Polish Civil Code and PPL shall apply.
2. Without prior written consent of the Awarding Entity, the Economic Operator may not transfer his receivables arisen under this Contract to third parties under pain of such transfer being null and void.
3. In the case of the breach of section 2, the Awarding Entity may terminate the Contract within 60 days from receiving information  thereof.
4. The parties shall make efforts to resolve disputes that may arise under this Contract amicably. If such manner of dispute resolving fails, the dispute shall be resolved by the court competent for the seat of the Awarding Entity.
5. The parties undertake to notify each other in writing of any changes to such data as: company name, address, account number etc. and any other information vital for the manner of making settlements or for the manner of performance of the subject matter of the Contract. Such information shall be presented in writing.
6. All and any changes hereto including information specified in section 5 shall be made in writing otherwise null and void.
7. The Contract was concluded in four counterparts, two in Polish and two in English: two counterparts – one in Polish and one in English for the Awarding Entity and two counterparts – one in Polish and one in English for the Economic Operator. In the case of discrepancies between language versions, Polish versions shall prevail.
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